ESKOM HOLDINGS SOC Ltd
UNIT 5 SOOTBLOWER PLC REPLACEMENT

CONTRACT NO.

C1l.2 ECC3 Contract Data

Part one - Data provided by the Employer

Completion of the data in full, according to the Options chosen, is essential to create a complete contract.

Clause Statement Data
1 General
The conditions of contract are the core
clauses and the clauses for main Option
A: Priced contract with activity schedule

Dispute resolution Option
and Secondary Options

of the NEC3 Engineering and Construction
Contract, April 2013 (ECC3)

W1: Dispute resolution procedure

X2: Changes in the law
X5: Section Completion

X7: Delay damages

X18: Limitation of liability

Z: Additional conditions of contract

10.1 The Employer is (Name): Eskom Holdings SOC Ltd (reg no:
2002/015527/30), a state owned company
incorporated in terms of the company laws of
the Republic of South Africa

Address Registered office at Megawatt Park, Maxwell
Drive, Sandton, Johannesburg
10.1 The Project Manager is: (Name) Khaya Baraza
Address Kendal Power Station
Private Bag X7272
Witbank
1035
Tel 013 295 9489
e-mail BarazaK@eskom.co.za
10.1 The Supervisor is: (Name) Khaya Baraza
Address Kendal Power Station

Private Bag X7272
Witbank
1035
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CONTRACT NO.

Tel No. 013 295 9489
e-mail BarazaK @eskom.co.za
11.2(13) The works are The replacement of the obsolete Sootblower
Control System on unit 5 from the Modicon 884
PLC to the advanced Quantum PLC
11.2(14)  The following matters will be included in
the Risk Register Civil Commotion (Civil Unrest)
Theft
Sabotage
11.2(15) The boundaries of the site are Kendal Power Station
11.2(16)  The Site Information is in Part 4: Site Information
11.2(19) The Works Information is in Part 3: Scope of Work and all documents and
drawings to which it makes reference.
Kendal Power Station — Unit 2, 4, 5 and 6 (Unit
2,4 and 6 - retrofit changes
12.2 The law of the contract is the law of the Republic of South Africa
13.1 The language of this contract is English
13.3 The period for reply is 1 week except for safety matters which must
be resolved on the same day
2 The Contractor's main Data required by this section of the core
responsibilities clauses is provided by the Contractor in Part 2
and terms in italics used in this section are
identified elsewhere in this Contract Data.
3 Time
11.2(3) The completion date for the whole of the 31 August 2023
works is
11.2(9) The key dates and the conditions to be Condition to be met key date
met are:
1 | Submission of schedule As per
for review and acceptance | Accepted
schedule
2 | Detailed Design As per
Submission for review and | Accepted
acceptance schedule
3 | System commissioned and | As per
in operation Accepted
schedule
4 {Handover Package As per
Accepted
schedule
30.1 The access dates are: Part of the Site Date
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1 {Unit2 As per
Accepted
schedule
2 iUnit4 As per
Accepted
schedule
3 iUnith As per
Accepted
schedule
4 {Unit6 As per
Accepted
schedule
31.1 The Contractor is to submit a first
programme for acceptance within 2 weeks of the Contract Date.
31.2 The starting date is 01 August 2022
32.2 The Contractor submits revised
programmes at intervals no longer than 1 week
35.1 The Employer is not willing to take over The Employer will take over the works on
the works before the Completion Date. Completion of the respective sections
4 Testing and Defects
42.2 The defects date is 52 weeks after Completion of the whole of the
works
43.2 The defect correction period is 1 week
5 Payment
50.1 The assessment interval is between the 25th day of each successive
month
51.1 The currency of this contract is the South African Rand
51.2 The period within which payments are
made is 4 weeks
51.4 The interest rate is the publicly quoted prime rate of interest

(calculated on a 365 day year) charged from
time to time by the Standard Bank of South
Africa Limited (as certified, in the event of any
dispute, by any manager of such bank, whose
appointment it shall not be necessary to prove)
for amounts due in Rands and

(ii) the LIBOR rate applicable at the time for
amounts due in other currencies. LIBOR is the
6 month London Interbank Offered Rate quoted
under the caption “Money Rates” in The Wall
Street Journal for the applicable currency or if
no rate is quoted for the currency in question
then the rate for United States Dollars, and if
no such rate appears in The Wall Street
Journal then the rate as quoted by the Reuters
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Monitor Money Rates Service (or such service
as may replace the Reuters Monitor Money
Rates Service) on the due date for the payment
in question, adjusted mutatis mutandis every 6
months thereafter and as certified, in the event
of any dispute, by any manager employed in
the foreign exchange department of The
Standard Bank of South Africa Limited, whose
appointment it shall not be necessary to prove.

6 Compensation events

60.1(13) The place where weather is to be

recorded is:

The weather measurements to be
recorded for each calendar month are,

The weather measurements are supplied

by

The weather data are the records of past
weather measurements for each calendar

month which were recorded at:

and which are available from:

Kendal Power Station

the cumulative rainfall (mm)

the number of days with rainfall more than 10
mm

the number of days with minimum air
temperature less than 0 degrees Celsius

the number of days with snow lying at 09:00
hours South African Time

and these measurements:

South African Weather Bureau

South African Weather Bureau

the South African Weather Bureau and
included in Annexure A to this Contract Data
provided by the Employer

60.1(13) Assumed values for the ten year return As stated in Annexure A to this Contract Data
weather data for each weather provided by the Employer.
measurement for each calendar month
are: Note: If this arrangement is used, delete the rows above
for 60.1(13) and delete this note.

7 Title There is no reference to Contract Data in this
section of the core clauses and terms in italics
used in this section are identified elsewhere in
this Contract Data.

8 Risks and insurance

80.1 These are additional Employer's risks As per NEC risk list
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84.1 The Employer provides these insurances INSURAN CE TABLE
from the Insurance Table Insuranc e against Minimum amount of cover or minimum limit
of indemnity
Lasets Bl Risk b3 perthe insurane e policy document,
Praject itz uranee b3 perthe insurane e policy document,
Enviranm ental Liability s perthe insurant e policy docum ent,
General and Public Liahility & perthe insurance policy document,
Tratsportation (Marine) s perthe insurant e policy docum ent,
MatorFleet and Mabile Plant [ Bs perthe insurance palicy docurm ent.
Tertarism b3 perthe insurane e policy document,
Cyber Liability b3 perthe insurane e policy document,
84.1 The Employer provides these additional INS URANCE TABLE
insurances Inuranse afalnst Minknum amaunt of ¢ over ar minlmom Imb of
Indemnhy
Lass of or damage to the works, Plant | The replacement costwhere not covered by the
ahd W aterials Eraplaier's insu rahe e,
The Employer's policy Deductible where covered
by the Emplarer's insurance,
Loss of or damage to Equipment The replacement cost
Liahilityfor loss of ordamageto Loss of or damage to prapery
property (except the works, Plant and
Matetials and Equipment) and liabiity | Empiaver's praperty
for bodiby injuryto or death of @ person | The replacement costwhere not covered by the
[nat an employee of the Contractor) Emplover's insurante,
eal sed by activity in connection with
this contract The Emplower's policy Deductiblewhere covered
by the Emplarer's insurance,
Otherpropery
The replacement cost.
Theamount requiced by applicable law.
Liabiltyfor d eath of ar bodik injuryto | The amount required b the applicable k.
emplayees of the Contractor atising out
of and in the course of their
employment in ¢ onnetion with this
contract
9 Termination There is no reference to Contract Data in this
section of the core clauses and terms in italics
used in this section are identified elsewhere in
this Contract Data.
10 Data for main Option clause
A Priced contract with activity schedule There is no reference to Contract Data in this
Option and terms in italics are identified
elsewhere in this Contract Data.
11 Data for Option W1
wi.1 The Adjudicator is the person selected from the ICE-SA Division

(or its successor body) of the South African
Institution of Civil Engineering Panel of
Adjudicators by the Party intending to refer a
dispute to him. (see www.ice-sa.org.za). If the
Parties do not agree on an Adjudicator the
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Adjudicator will be appointed by the Arbitration
Foundation of Southern Africa (AFSA).

W1.2(3) The Adjudicator nominating body is: the Chairman of ICE-SA a joint Division of the
South African Institution of Civil Engineering
and the London Institution of Civil Engineers.
(See www.ice-sa.org.za ) or its successor body.

W1.4(2) The tribunal is: arbitration.

W1.4(5) The arbitration procedure is the latest edition of Rules for the Conduct of
Arbitrations published by The Association of
Arbitrators (Southern Africa) or its successor
body.

The place where arbitration is to be held is South Africa

The person or organisation who will

choose an arbitrator

- ifthe Parties cannot agree a choice or the Chairman for the time being or his nominee

- if the arbitration procedure does not of the Association of Arbitrators (Southern
state who selects an arbitrator, is Africa) or its successor body.

12 Data for secondary Option

clauses

X1 Price adjustment for inflation

X1.1(a) The base date for indices is January 2022

X1.1(c) The proportions used to calculate the

Price Adjustment Factor are: proport | linked to index for Index prepared
ion by
0.
0
0
0.
0
non-adjustable
Total 1.00

X2 Changes in the law There is no reference to Contract Data in this
Option and terms in italics are identified
elsewhere in this Contract Data.

X5 Sectional Completion

X5.1 The completion date for each section of

the works is: Section | Description Completion
date
1 Unit 2
2 Unit 4
3 Unit 5
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4 Unit 6

X5 & X7  Sectional Completion and delay
damages used together

X7.1 Delay damages for late Completion of the

X5.1 sections of the works are: section | Description Amount per

day
1 Site Establishment 0.5% per day
2 Unit 2 0.5% per day
3 Unit 4 0.5% per day
4 Unit 5 0.5% per day
Remainder of the works
The total delay damages payable by the
Contractor does not exceed: 10% of the Total Contract Cost

X16 Retention (not used with Option F)

X16.1 The retention free amount is R0.00
The retention percentage is 0%

X18 Limitation of liability

X18.1 The Contractor’s liability to the Employer RO0.0 (zero Rand)
for indirect or consequential loss is limited
to:

X18.2 For any one event, the Contractor’s the amount of the deductibles relevant to the
liability to the Employer for loss of or event described in the insurance policy format
damage to the Employer’s property is selected in the data for clause 84.1 above,
limited to: which policy is available on

http://www.eskom.co.za/Tenders/InsurancePolicie
sProcedures/Pages/EIMS_Policies_
From_1 April_2014 To_31 March_2015.aspx

X18.3 The Contractor’s liability for Defects due to The greater of
his design which are not listed on the e the total of the Prices at the Contract Date
Defects Certificate is limited to and

e the amounts excluded and unrecoverable
from the Employer’s assets policy for
correcting the Defect (other than the
resulting physical damage which is not
excluded) plus R15M first amount payable
in terms of the Employer’s assets policy.

X18.4 The Contractor’s total liability to the the total of the Prices other than for the

Employer for all matters arising under or in
connection with this contract, other than
excluded matters, is limited to:

additional excluded matters.

The Contractor’s total liability for the additional
excluded matters is not limited.

The additional excluded matters are amounts
for which the Contractor is liable under this
contract for

PART C1: AGREEMENTS AND CONTRACT DATA

PAGE 7

C1.2A ECC3 CONTRACT DATA PART 1



ESKOM HOLDINGS SOC Ltd CONTRACT NO.
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o Defects due to his design which arise
before the Defects Certificate is issued,

o Defects due to manufacture and fabrication
outside the Site,

e loss of or damage to property (other than
the works, Plant and Materials),

e death of or injury to a person and

e infringement of an intellectual property

right.

X18.5 The end of liability date is (i) three (3) years after the defects date for
latent Defects and
(ii) the date on which the liability in question
prescribes in accordance with the Prescription
Act No. 68 of 1969 (as amended or in terms of
any replacement legislation) for any other
matter.
A latent Defect is a Defect which would not
have been discovered on reasonable
inspection by the Employer or the Supervisor
before the defects date, without requiring any
inspection not ordinarily carried out by the
Employer or the Supervisor during that period.
If the Employer or the Supervisor do undertake
any inspection over and above the reasonable
inspection, this does not place a greater
responsibility on the Employer or the
Supervisor to have discovered the Defect.

4 The Additional conditions of contract

are Z1to Z12 always apply.

Z1 Cession delegation and assignment

Z1.1 The Contractor does not cede, delegate or assign any of its rights or obligations to any person
without the written consent of the Employer.

Z1.2 Notwithstanding the above, the Employer may on written notice to the Contractor cede and
delegate its rights and obligations under this contract to any of its subsidiaries or any of its
present divisions or operations which may be converted into separate legal entities as a result
of the restructuring of the Electricity Supply Industry.

Z2 Joint ventures

Z2.1 If the Contractor constitutes a joint venture, consortium or other unincorporated grouping of two
or more persons or organisations then these persons or organisations are deemed to be jointly
and severally liable to the Employer for the performance of this contract.

Z2.2 Unless already notified to the Employer, the persons or organisations notify the Project
Manager within two weeks of the Contract Date of the key person who has the authority to bind
the Contractor on their behalf.

Z2.3 The Contractor does not alter the composition of the joint venture, consortium or other

unincorporated grouping of two or more persons without the consent of the Employer having
been given to the Contractor in writing.
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Z3

Z4

Z5

Z6

Z3.1

Z3.2

Z3.3

Z3.4

Z4.1

Z4.2

Z4.3

Z4.4

Z4.5

Z5.1

Change of Broad Based Black Economic Empowerment (B-BBEE) status

Where a change in the Contractor’s legal status, ownership or any other change to his business
composition or business dealings results in a change to the Contractor’'s B-BBEE status, the
Contractor notifies the Employer within seven days of the change.

The Contractor is required to submit an updated verification certificate and necessary
supporting documentation confirming the change in his B-BBEE status to the Project Manager
within thirty days of the notification or as otherwise instructed by the Project Manager.

Where, as a result, the Contractor’s B-BBEE status has decreased since the Contract Date the
Employer may either re-negotiate this contract or alternatively, terminate the Contractor’s
obligation to Provide the Works.

Failure by the Contractor to notify the Employer of a change in its B-BBEE status may
constitute a reason for termination. If the Employer terminates in terms of this clause, the
procedures on termination are P1, P2 and P3 as stated in clause 92, and the amount due is Al
and A3 as stated in clause 93.

Confidentiality

The Contractor does not disclose or make any information arising from or in connection with
this contract available to Others. This undertaking does not, however, apply to information
which at the time of disclosure or thereafter, without default on the part of the Contractor, enters
the public domain or to information which was already in the possession of the Contractor at the
time of disclosure (evidenced by written records in existence at that time). Should the
Contractor disclose information to Others in terms of clause 25.1, the Contractor ensures that
the provisions of this clause are complied with by the recipient.

If the Contractor is uncertain about whether any such information is confidential, it is to be
regarded as such until notified otherwise by the Project Manager.

In the event that the Contractor is, at any time, required by law to disclose any such information
which is required to be kept confidential, the Contractor, to the extent permitted by law prior to
disclosure, notifies the Employer so that an appropriate protection order and/or any other action
can be taken if possible, prior to any disclosure. In the event that such protective order is not,
or cannot, be obtained, then the Contractor may disclose that portion of the information which it
is required to be disclosed by law and uses reasonable efforts to obtain assurances that
confidential treatment will be afforded to the information so disclosed.

The taking of images (whether photographs, video footage or otherwise) of the works or any
portion thereof, in the course of Providing the Works and after Completion, requires the prior
written consent of the Project Manager. All rights in and to all such images vests exclusively in
the Employer.

The Contractor ensures that all his subcontractors abide by the undertakings in this clause.

Waiver and estoppel: Add to core clause 12.3:

Any extension, concession, waiver or relaxation of any action stated in this contract by the
Parties, the Project Manager, the Supervisor, or the Adjudicator does not constitute a waiver of
rights, and does not give rise to an estoppel unless the Parties agree otherwise and confirm
such agreement in writing.

Health, safety and the environment: Add to core clause 27.4
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z7

Z8

Z9

Z10

Z6.1

26.2

Z7.1

z7.2

Z7.3

Z8.1

Z9.1

79.2

Z10.1

The Contractor undertakes to take all reasonable precautions to maintain the health and safety

of persons in and about the execution of the works. Without limitation the Contractor:

e accepts that the Employer may appoint him as the “Principal Contractor” (as defined and
provided for under the Construction Regulations 2014 (promulgated under the Occupational
Health & Safety Act 85 of 1993) (“the Construction Regulations”) for the Site;

e warrants that the total of the Prices as at the Contract Date includes a sufficient amount for
proper compliance with the Occupational Health & Safety Act 85 of 1993 including
Construction Regulations, all applicable health & safety laws and regulations and the
health and safety rules, guidelines and procedures provided for in this contract and
generally for the proper maintenance of health & safety in and about the execution of
works; and

¢ undertakes, in and about the execution of the works, to comply with the to comply with the
Occupational Health & Safety Act 85 of 1993 including Construction Regulations and with
all applicable health & safety laws and regulations and rules, guidelines and procedures
otherwise provided for under this contract and ensures that his Subcontractors, employees
and others under the Contractor’s direction and control, likewise observe and comply with
the foregoing.

The Contractor, in and about the execution of the works, complies with all applicable
environmental laws and regulations and rules, guidelines and procedures otherwise provided
for under this contract and ensures that his Subcontractors, employees and others under the
Contractor’s direction and control, likewise observe and comply with the foregoing.

Provision of a Tax Invoice and interest. Add to core clause 51

Within one week of receiving a payment certificate from the Project Manager in terms of core
clause 51.1, the Contractor provides the Employer with a tax invoice in accordance with the
Employer's procedures stated in the Works Information, showing the amount due for payment
equal to that stated in the payment certificate.

If the Contractor does not provide a tax invoice in the form and by the time required by this
contract, the time by when the Employer is to make a payment is extended by a period equal in
time to the delayed submission of the correct tax invoice. Interest due by the Employer in terms
of core clause 51.2 is then calculated from the delayed date by when payment is to be made.

The Contractor (if registered in South Africa in terms of the companies Act) is required to
comply with the requirements of the Value Added Tax Act, no 89 of 1991 (as amended) and to
include the Employer's VAT number 4740101508 on each invoice he submits for payment.

Notifying compensation events

Delete from the last sentence in core clause 61.3, “unless the Project Manager should have
notified the event to the Contractor but did not”.

Employer’s limitation of liability

The Employer’s liability to the Contractor for the Contractor’s indirect or consequential loss is
limited to R0.00 (zero Rand)

The Contractor’s entitlement under the indemnity in 83.1 is provided for in 60.1(14) and the
Employer’s liability under the indemnity is limited.

Termination: Add to core clause 91.1, at the second main bullet point, fourth sub-bullet
point, after the words "against it":

or had a business rescue order granted against it.
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Z11 Addition to secondary Option X7 Delay damages (if applicable in this contract)

Z11.1 If the amount due for the Contractor's payment of delay damages reaches the limits stated in
this Contract Data for Option X7 or Options X5 and X7 used together, the Employer may
terminate the Contractor’s obligation to Provide the Works using the same procedures and
payment on termination as those applied for reasons R1 to R15 or R18 stated in the
Termination Table.

PART C1: AGREEMENTS AND CONTRACT DATA PAGE 11 C1.2A ECC3 CONTRACT DATA PART 1



ESKOM HOLDINGS SOC Ltd CONTRACT NO.
UNIT 5 SOOTBLOWER PLC REPLACEMENT

712

Ethics

For the purposes of this Z-clause, the following definitions apply:

Affected Party means, as the context requires, any party, irrespective of whether it is the Contractor

or a third party, such party’s employees, agents, or Subcontractors or
Subcontractor’'s employees, or any one or more of all of these parties’ relatives or
friends,

Coercive Action means to harm or threaten to harm, directly or indirectly, an Affected Party or the

property of an Affected Party, or to otherwise influence or attempt to influence an
Affected Party to act unlawfully or illegally,

Collusive Action means where two or more parties co-operate to achieve an unlawful or illegal

purpose, including to influence an Affected Party to act unlawfully or illegally,

Committing Party means, as the context requires, the Contractor, or any member thereof in the case of
a joint venture, or its employees, agents, or Subcontractors or the Subcontractor’s
employees,

Corrupt Action means the offering, giving, taking, or soliciting, directly or indirectly, of a good or

service to unlawfully or illegally influence the actions of an Affected Party,

Fraudulent Action means any unlawfully or illegally intentional act or omission that misleads, or

attempts to mislead, an Affected Party, in order to obtain a financial or other benefit
or to avoid an obligation or incurring an obligation,

Obstructive Action  means a Committing Party unlawfully or illegally destroying, falsifying, altering or

concealing information or making false statements to materially impede an
investigation into allegations of Prohibited Action and

Prohibited Action means any one or more of a Coercive Action, Collusive Action Corrupt Action,

2121

2122

2123

2124

Fraudulent Action or Obstructive Action.

A Committing Party may not take any Prohibited Action during the course of the procurement of this
contract or in execution thereof.

The Employer may terminate the Contractor’s obligation to Provide the Works if a Committing Party
has taken such Prohibited Action and the Contractor did not take timely and appropriate action to
prevent or remedy the situation, without limiting any other rights or remedies the Employer has. It is
not required that the Committing Party had to have been found guilty, in court or in any other similar
process, of such Prohibited Action before the Employer can terminate the Contractor’s obligation to
Provide the Works for this reason.

If the Employer terminates the Contractor’s obligation to Provide the Works for this reason, the
procedures and amounts due on termination are respectively P1, P2 and P3, and Al and A3.

A Committing Party co-operates fully with any investigation pursuant to alleged Prohibited Action.
Where the Employer does not have a contractual bond with the Committing Party, the Contractor
ensures that the Committing Party co-operates fully with an investigation.
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Annexure A: One-in-ten-year-return weather data obtained from SA
Weather Bureau for [weather station]

If any one of these weather measurements recorded within a calendar month, before the Completion Date
for the whole of the works and at the place stated in this Contract Data is shown to be more adverse than the
amount stated below then the Contractor may notify a compensation event.

WEATHER DATA

TEMPERATURE
Average Temperature
Annual | JAH | FEB | MAR | APR | MAY ( JUH |JUL | AUG |SEP | OCT | HOV | DEC

L 162 206 | 201 (191 |163 131 |94 101 127 [ 16 175 |189 [ 2041

PRECIPITATION

Annua | JAH FEB A APR |MAY (JUH | JUL | AUG | SEP (OCT | HOV | DEC

M G91 116.5 5.4 T4 482 1335 |71 = bt 237 | 748 | 121, | 1104

HUMIDITY

Average R elative Humidity

Annual JAH FEB MAR | APR | MAY | JUH JUL AUG | SEP OCT [HOV |DEC
Y | 603 -1 G549 G55 B35 28.7 224 22.3 49.7 49.7 26.5 543 BG.2

Average D ew Point

Annual JAH | FEB | MAR | APR | MAY | JUH (.JUL |AUG | SEP (OCT | HOV |DEC

L 3.3 145 142 1341 9.5 22 1.4 08 2.5 25 91 12 136

WIHD

Average Wind Speed

Ann |(JAH |FEB |MAR | APR | MAY | JUH |JUL | AUG | SEP | OCT |HOV [DEC
ual
Km 8.5 74 7E 6.5 6.5 6.5 76 TE 94 108 (112 |104 |9

Reference

Htt ey et herb aze .com Meather e stherall php3 Y2=605053 &citynam e=Withan k% 2C +Mpumalanga%:2
C+South+Africadunits=#

Only the difference between the more adwerse recorded weather and the equivalert measurement given
above iz taken into accourt in azsessing a compensation event.
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